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Abstract 

India's legal and contemporary jurisprudential landscape has been profoundly shaped 

by judicial activism, particularly in addressing pressing social, political, and 

economic challenges. Over the decades, the Indian judiciary has transitioned from a 

phase of judicial restraint to one of assertive participation, significantly expanding the 

interpretation of fundamental rights to respond to evolving societal needs. Judicial 

activism has played a pivotal role in shaping the legal contours of modern 

democracies, including India, the United States, and South Africa. In the Indian 

context, this transformation is evident in landmark decisions such as Justice K.S. 

Puttaswamy v. Union of India and Vishaka v. State of Rajasthan, which illustrate the 

judiciary’s shift from a formalistic to a progressive jurisprudence committed to gender 

equality, privacy, and social justice. Comparatively, in the United States, Roe v. Wade 

(1973) epitomized judicial intervention in safeguarding reproductive rights, while its 

reversal in Dobbs v. Jackson Women’s Health Organization (2022) underscored the 

volatile nature of judicial interpretation. Similarly, South Africa’s Constitutional 

Court has employed judicial activism to redress historical injustices and enforce 

socioeconomic rights, as seen in Minister of Finance v. Van Heerden (2004) and 

Grootboom v. Government of South Africa (2000). 

As India confronts emerging issues such as digital privacy, environmental 

degradation, and the rights of marginalized communities, judicial activism will 

continue to serve as a crucial instrument for advancing justice, liberty, and equality. 

Nonetheless, it remains imperative that such judicial interventions uphold the 

principles of constitutionalism, legislative supremacy, and democratic accountability. 

Keywords:  Judicial Activism, Judicial Restraint, Fundamental Rights, Transformative 

Constitutionalism, Social Justice. 

Introduction 

Defining Judicial Activism 

There is no universally accepted definition of judicial activism. Broadly construed, judicial 

activism refers to the judiciary's proactive role in interpreting laws to advance constitutional 

objectives. This approach often extends beyond the mere application of legal provisions, 

aiming instead to bridge systemic gaps, safeguard the rights of marginalized groups, and uphold 

substantive justice. Unlike judicial restraint—which emphasizes deference to legislative 

authority and a conservative interpretation of legal texts—judicial activism empowers judges 

to interpret constitutional principles with creativity and flexibility in response to evolving 

societal needs. Judicial activism reflects an alternative path to constitutionalism, wherein the 

judiciary adopts innovative legal methodologies to provide remedies in instances where other 

arms of the State have failed. In doing so, courts not only resolve disputes but also function as 

agents of social transformation, particularly in contexts marked by exclusion, inequality, or 

governmental inaction. 
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Relevance in a Constitutional Democracy 

In a constitutional democracy like India, governed by the principle of separation of powers, the 

judiciary plays a pivotal role in maintaining institutional checks and ensuring that the ideals 

enshrined in the Constitution are meaningfully realized. Embracing the vision of transformative 

constitutionalism—which treats the Constitution as a dynamic tool for advancing social 

justice—the Indian judiciary has increasingly adopted an expansive interpretative approach to 

fulfil its emancipatory mandate. 

Given the entrenched inequalities of caste, gender, and class, judicial activism has emerged as 

a crucial mechanism to uphold rights-based governance and constitutional morality. 

Particularly through Article 21, the judiciary has significantly broadened the scope of the right 

to life and dignity. This transformation became especially pronounced in the post-Emergency 

era, when the courts shifted from a rigid positivist approach to a more purposive and socially 

responsive one. Sathe examines judicial activism in India, discussing its boundaries and 

limitations. (Sathe, S., Judicial Activism in India: Transgressing Borders and Enforcing Limits, 

Oxford University Press 2002). The rise of Public Interest Litigation (PIL), as analysed by 

Sathe marked a turning point—democratizing access to justice and empowering marginalized 

voices. 

Importantly, this assertive judicial posture does not erode the principle of separation of powers 

but reinforces it by holding the other branches of government accountable to constitutional 

norms. As affirmed in Kesavananda Bharati v. State of Kerala (1973), the judiciary remains 

the guardian of the Constitution’s basic structure. Judicial activism, therefore, should be 

understood not as institutional overreach but as a legitimate instrument for advancing 

participatory democracy and inclusive constitutional change. 

Historical Evolution of Judicial Activism in India 

From Positivism to Constitutional Ethics 

Since the Indian judiciary started functioning it was mainly governed by the principles of legal 

positivism, a theory based on strict respect for laws and precedents. Indian courts attempted to 

adopt a philosophical conservatism that emphasized the concept of separation of powers 

throughout the two decades following independence, avoiding contesting legislative or 

executive actions. As noted by Austin, there was little involvement with more general issues of 

socio-economic justice during this period of judicial constraint (Austin, G., Working a 

Democratic Constitution: A History of the Indian Experience, Oxford University Press 2003). 

But as time went on, the courts started to emphasize the ethical principles of the Constitution 

and move toward a more purposive interpretation. A strong judiciary dedicated to upholding 

the revolutionary promises of justice, liberty, and equality expressed in the Preamble was made 

possible by the transition from formalism to constitutional morality. 

Key Phases of Development 

The evolution of judicial activism in India may be broadly understood through three key 

phases: 

1. Pre-Emergency Restraint (1950–1975): The early phase of Indian constitutional 

jurisprudence was marked by judicial restraint and deference to the legislature and 

executive, with a formal, positivist interpretation of the Constitution. In A.K. Gopalan 

v. State of Madras (1950), the Court narrowly interpreted Article 21 to uphold 

preventive detention laws, prioritizing procedural legality over substantive liberty. 

Similarly, in Shankari Prasad Singh Deo v. Union of India (1951), the Court upheld 

Parliament's power to amend fundamental rights, reinforcing a conservative 



GLS Law Journal, Vol. 07, Issue 02; July - December 2025 

3 
 

constitutional view. In State of Madras v. Champakam Dorairajan (1951), while 

striking down caste-based reservations, the Court failed to connect its decision to 

broader social justice issues. This period reflected a formalist approach focused on 

textual interpretation and procedural purity rather than expansive constitutional rights. 

2. Post-Emergency Assertiveness (1977–1980s): The Emergency period (1975–1977) 

marked a pivotal moment for the Indian judiciary, with public confidence shaken by the 

controversial ADM Jabalpur v. Shivkant Shukla (1976), where the Court held that even 

the fundamental right to life under Article 21 could be suspended during an Emergency. 

This judgment, criticized for abdicating judicial responsibility, led to a period of 

reflection and change. The Court’s decision in Maneka Gandhi v. Union of India (1978) 

redefined Article 21 by incorporating both procedural and substantive due process, 

signalling a shift toward expansive rights-based jurisprudence. This transformation laid 

the foundation for judicial activism, positioning the judiciary as a defender of individual 

liberties and constitutional values (Bhuwania, A., Courting the People: Public Interest 

Litigation in Post-Emergency India, Cambridge University Press 2017). 

3. Rise of PILs and Social Justice Jurisprudence (1980s–1990s): The emergence of 

Public Interest Litigation (PIL) in the 1980s marked a transformative phase in Indian 

constitutional jurisprudence, significantly shaped by visionary justices such as P.N. 

Bhagwati and V.R. Krishna Iyer. These judges championed an activist approach, 

seeking to democratize access to justice and to extend constitutional protections to 

marginalized and voiceless populations. In landmark decisions such as Hussainara 

Khatoon v. State of Bihar (1979), which addressed the plight of undertrial prisoners, 

and Bandhua Mukti Morcha v. Union of India (1984), which concerned bonded 

labourers, the Supreme Court redefined the doctrine of locus standi, allowing any 

public-spirited individual to file petitions on behalf of affected communities. This 

expansion of legal standing, coupled with relaxed procedural formalities, signalled a 

deliberate shift from adversarial litigation to a more inquisitorial and socially 

responsive model. During this era, the judiciary actively intervened to address 

governance failures and socio-economic injustices, thereby occupying the normative 

vacuum left by a passive legislature and an inefficient executive. Through its innovative 

use of judicial directions and continuing mandamus, the Court played a pivotal role in 

articulating and enforcing socio-economic rights, particularly in areas related to health, 

education, labour, and environmental protection. This period solidified the judiciary’s 

role not merely as an arbiter of disputes but as an engine of transformative 

constitutionalism. 

Influences from Global Jurisprudence 

A variety of internal and external normative processes shaped the slow evolution of Indian 

judicial philosophy. The growing integration of comparative constitutional ideas and 

international human rights norms into judicial reasoning was a noteworthy aspect of this shift. 

The courts were able to interact with wider normative frameworks and move beyond the strict 

boundaries of textualism because to this cosmopolitan approach. For instance, the Supreme 

Court adapted the idea of "substantive due process" from American constitutional 

jurisprudence to fit the Indian constitutional establishing in Maneka Gandhi v. Union of India 

(1978). By applying a dynamic and purposeful interpretation of Article 21, this case represented 

a significant shift from the previous positivist methodology. In a similar vein, the Court used 

the Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW) 

to lay down rules for dealing with sexual harassment in the workplace in Vishaka v. State of 

Rajasthan (1997). By doing so the judiciary confirmed that international agreements might be 
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used as interpretive instruments to close legislative gaps and implement constitutional rights 

of equality and dignity, even if they were not specifically included in domestic legislation. 

Constitutional Foundations of Judicial Activism 

Role of Articles 13, 32, 141, and 142 

The Indian Constitution provides a robust and enabling framework for judicial activism 

through specific provisions that empower the judiciary to act as both a guardian of 

constitutional values and an authoritative interpreter of the law. Article 13, for instance, 

declares that any law inconsistent with or in derogation of fundamental rights shall be void, 

thereby granting the judiciary the power to invalidate unconstitutional legislation. This 

provision anchors the judiciary's role in safeguarding civil liberties and upholding 

constitutional supremacy. 

Equally significant is Article 32, described by Dr. B.R. Ambedkar as the “heart and soul” of 

the Constitution, as it guarantees the right to constitutional remedies. By allowing individuals 

to approach the Supreme Court directly for the enforcement of fundamental rights, Article 32 

not only facilitates access to justice but also fosters the evolution of rights-based jurisprudence. 

In addition, Article 141 gives Supreme Court decisions binding authority over all subordinate 

courts, conferring upon judicial pronouncements a quasi-legislative character. This has allowed 

the judiciary to set binding precedents that shape the contours of legal and social policy across 

the country. Furthermore, Article 142 empowers the Supreme Court to pass any order necessary 

to ensure “complete justice” in any matter before it. This sweeping provision has underpinned 

several path-breaking decisions that extend beyond traditional adjudication, including those 

related to environmental governance, electoral reforms, and institutional accountability. 

Collectively, these constitutional provisions not only legitimize but also institutionalize judicial 

activism, enabling the courts to respond creatively to evolving legal and societal challenges 

within a transformative constitutional framework. 

Judicial Review and Separation of Powers 

The foundation of judicial activism in India lies in the principle of judicial review, which 

empowers the judiciary to evaluate legislative and executive actions against the normative 

framework of the Constitution. A landmark moment in the assertion of this principle was the 

Supreme Court’s judgment in Kesavananda Bharati v. State of Kerala (1973), wherein the 

Court articulated the “basic structure” doctrine. This doctrine holds that constitutional 

amendments which infringe upon fundamental features—such as democracy, secularism, the 

rule of law, and the supremacy of the Constitution—are invalid, even if passed with the 

requisite parliamentary majority.  

While the Indian Constitution envisions a separation of powers, it does not mandate a strict 

demarcation between the functions of the legislature, executive, and judiciary. Instead, it 

embraces a model of functional overlap, wherein each organ operates within a system of checks 

and balances. Within this framework, judicial activism emerges not as an encroachment upon 

the domain of other branches, but rather as an exercise in constitutional stewardship—

especially in instances where legislative or executive inertia endangers fundamental rights or 

undermines the public interest. Thus, judicial activism is best understood as a legitimate 

extension of the judiciary’s mandate to uphold constitutional ideals in a dynamic and evolving 

polity. 

 

Activism as an Instrument of Social Justice under the Preamble 
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The Preamble to the Indian Constitution articulates a vision of social, economic, and political 

justice as foundational to constitutional governance. Judicial activism is often defended as a 

mechanism to translate these aspirational ideals into enforceable rights, particularly in a society 

marked by structural inequalities and barriers to justice. Through purposive interpretation 

aligned with the Preamble, the judiciary has expanded the scope of Article 21 to encompass 

rights to livelihood, health, education, and a clean environment. In doing so, courts have 

transcended traditional adjudication, positioning themselves as agents of social transformation. 

This jurisprudential shift reflects a broader institutional redefinition; wherein judicial 

interpretation is guided by principles of social justice and constitutional morality. Judicial 

activism, therefore, is not an aberration but a necessary constitutional response to systemic 

deficits. As affirmed in S.R. Bommai v. Union of India (1994), the judiciary plays a vital role 

in ensuring that the Preamble’s commitments are substantively realized. 

Instruments and Mechanisms of Activism 

Public Interest Litigation (PIL) 

Public Interest Litigations (PILs) emerged as a transformative judicial tool, enabling the courts 

to intervene in areas traditionally under the purview of the legislature or executive, particularly 

to promote social justice. Initially conceived to address the grievances of marginalized and 

disadvantaged communities, PILs evolved into instruments for broader institutional and policy 

reform. Through this mechanism, the judiciary assumed an active role in shaping public 

governance and enforcing accountability. However, the expansion of PILs has not been without 

criticism. Baxi discussed the critical challenges facing the Indian legal system in his seminal 

work. (Baxi, U., The Crisis of the Indian Legal System, Vikas Publishing 1982) have raised 

concerns about their potential misuse, judicial overreach, and the court’s discretionary—and at 

times inconsistent—prioritization of issues. This tension reflects the broader debate about 

balancing judicial activism with institutional restraint in a constitutional democracy. 

Suo Motu Cognizance 

Suo motu action is an exceptional judicial mechanism wherein courts take cognizance of 

matters on their own initiative, without the formal filing of a petition. This proactive tool is 

typically invoked in instances involving gross human rights violations, urgent public 

emergencies, or persistent non-compliance with court directives. A notable example occurred 

during the COVID-19 pandemic when the Supreme Court, acknowledging the severe distress 

of migrant workers amid the nationwide lockdown, took suo motu cognizance and initiated a 

review of relevant government policies (Problems and Miseries of Migrant Labourers, Suo 

Motu Writ Petition (Civil) No. 6 of 2020, Supreme Court of India 2020). While such 

interventions reinforce the judiciary’s role as a constitutional guardian, critics argue that the 

discretionary nature of suo motu powers raises concerns regarding their inconsistent 

application. This discretionary authority, if unchecked, risks undermining the rule of law by 

replacing established legal norms with selective judicial activism (Baxi, U., The Crisis of the 

Indian Legal System, Vikas Publishing 1982). 

Expansive Interpretation of Fundamental Rights 

Judicial activism has played a pivotal role in safeguarding and expanding the ambit of 

fundamental rights under the Indian Constitution. Article 21, originally guaranteeing protection 

of life and personal liberty, has undergone significant judicial evolution to encompass the right 

to privacy, (Justice K.S. Puttaswamy v. Union of India, 2017) or dignity, and a clean 

environment. The interpretative approach adopted by the judiciary reflects the influence of 

Roscoe Pound’s sociological school of jurisprudence, particularly his theory of social 

engineering. By harmonizing Articles 14, 19, and 21, the courts have sought to ensure justice 
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that aligns with societal needs, thereby transforming the Constitution into a living document 

responsive to contemporary challenges. 

Use of International Law as Interpretive Tools 

While the judiciary cannot compel the legislature to enact laws, it has actively filled statutory 

gaps by issuing guidelines, often drawing from international conventions. A seminal instance 

is Vishaka v. State of Rajasthan (1997), wherein the Supreme Court invoked the Convention 

on the Elimination of All Forms of Discrimination Against Women (CEDAW) to establish 

binding norms on workplace sexual harassment, despite the absence of domestic legislation. 

This decision marked a progressive turn in Indian jurisprudence, aligning constitutional 

mandates with global human rights principles to advance gender-sensitive governance. 

Nevertheless, such reliance on external legal frameworks has elicited criticism. Detractors 

argue that it may undermine national sovereignty and overlook indigenous legal traditions, 

including the Indian Knowledge System, which venerates women as embodiments of ‘shakti’ 

and sources of intrinsic strength and dignity. 

Landmark Judicial Interventions That Shaped Modern Law 

Modern Indian has been significantly shaped by the proactive role of the judiciary, particularly 

the Supreme Court. In response to injustices like executive overreach or legislative inaction, 

the courts have consistently either laid down guidelines or struck down laws or otherwise while 

upholding the principle of the constitution of India. Through a series of landmark rulings, the 

judiciary has not only safeguarded fundamental rights but also catalysed legal and social 

reforms. The following key decisions exemplify how judicial activism has served as a 

transformative force in the evolution of Indian constitutional law. 

Social Justice and Gender Equality 

Through its proactive stance on gender justice, the Supreme Court has expanded the 

interpretive ambit of Article 14 (equality) and Article 21 (right to life and dignity). A seminal 

instance is Vishaka v. State of Rajasthan (1997), wherein the Court addressed the legislative 

vacuum by formulating binding guidelines to prevent sexual harassment in the workplace. This 

judgment not only established a legal framework in the absence of statutory enactment but also 

marked a watershed moment in gender-sensitive jurisprudence. By invoking international 

instruments such as the Convention on the Elimination of All Forms of Discrimination Against 

Women (CEDAW), the Court affirmed the role of global human rights norms as persuasive 

tools in domestic constitutional interpretation. 

In Shayara Bano v. Union of India (2017), the Supreme Court reinforced Muslim women's 

fundamental rights by invalidating the practice of triple talaq, thereby setting a precedent for 

intersectional equality within the constitutional framework. Similarly, in Navtej Singh Johar v. 

Union of India (2018), the Court decriminalized consensual same-sex relations by reading 

down Section 377 of the Indian Penal Code. This landmark ruling underscored the judiciary’s 

commitment to protecting individual liberty, dignity, privacy, and the principle of non-

discrimination, affirming the constitutional rights of LGBTQ+ individuals and reaffirming the 

Court’s role as a sentinel of transformative constitutionalism. 

Environmental Law and Sustainable Development 

The Indian judiciary has played a pivotal role in shaping environmental jurisprudence, 

particularly through the landmark M.C. Mehta series of cases. Addressing issues ranging from 

industrial hazards to vehicular emissions and pollution control, the Supreme Court emerged as 

a proactive environmental watchdog. In M.C. Mehta v. Union of India (1987), also known as 

the Oleum Gas Leak case, the Court formulated the doctrine of "absolute liability," departing 
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from the traditional rule of strict liability. This principle imposed uncompromising liability on 

enterprises engaged in hazardous or inherently dangerous activities, irrespective of fault, 

thereby reinforcing corporate accountability and strengthening environmental protection. 

In the case of Vellore Citizens' Welfare Forum v. Union of India highlighted the nexus between 

environmental protection and public interest litigation. (Vellore Citizens' Welfare Forum v. 

Union of India, (1996) 5 S.C.C. 647), the Supreme Court embraced the "precautionary 

principle" and the "polluter pays" doctrine, drawing upon international environmental law to 

promote sustainable development. These principles signalled a shift towards anticipatory 

environmental governance, mandating that preventive action be taken even in the face of 

scientific uncertainty. Through such interventions, the judiciary not only compensated for 

regulatory inertia and executive inaction but also positioned itself as an environmental sentinel. 

This jurisprudential evolution laid the groundwork for the enactment of the National Green 

Tribunal Act (2010), institutionalizing environmental adjudication and reinforcing judicial 

commitment to ecological preservation. 

 Democratic Accountability and Electoral Reforms 

The Indian judiciary has played a pivotal role in enhancing democratic accountability and 

transparency in governance. In Union of India v. Association for Democratic Reforms (2002), 

the Supreme Court recognized the citizen’s right to know as integral to informed electoral 

choice, mandating the disclosure of candidates’ assets, criminal antecedents, and educational 

qualifications. Further advancing participatory democracy, the Court, in People’s Union for 

Civil Liberties v. Union of India (2013), directed the inclusion of the “None of the Above” 

(NOTA) option in electronic voting machines. These decisions underscore judicial activism as 

a mechanism for deepening democratic engagement and reinforcing the accountability of 

political actors. 

Right to Life and Liberty 

A cornerstone of judicial activism has been the evolving interpretation of Article 21. In Maneka 

Gandhi v. Union of India (1978), the Supreme Court transformed Article 21 from a procedural 

safeguard to a source of substantive rights, affirming the right to live with dignity. This 

overturned the narrow reading in A.K. Gopalan (1950) and laid the foundation for expansive 

rights jurisprudence. Decades later, in Justice K.S. Puttaswamy (Retd.) v. Union of India (2017), 

the Court declared privacy a fundamental right, reinforcing human dignity and autonomy, and 

setting critical precedents for digital rights and data protection in India. 

Contemporary Case Studies (Post-2020) 

The Indian judiciary has sustained its activist role in recent years by addressing emerging social 

issues and adapting to a changing global context. These interventions span diverse areas—from 

LGBTQ+ rights to urban governance—and reflect the Court’s ongoing commitment to 

constitutional values. Notably, post-2020 rulings have significantly shaped public policy, 

underscoring the judiciary’s evolving influence in contemporary India. 

Demolition Guidelines and Rule of Law (2024 SC Ruling) 

In 2024, the Supreme Court in Re: Directions in the matter of demolition of structures v. and 

Ors. intervened in a major case on illegal demolitions in Delhi, issuing detailed guidelines to 

ensure such actions adhered to human rights, due process, and fairness. The court emphasized 

that vulnerable groups, particularly marginalized communities like slum dwellers, must not be 

disproportionately impacted by demolitions often justified under urban planning or anti-

encroachment drives. This decision reaffirmed the judiciary’s role in protecting socio-
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economic rights amid state overreaches. The nature of the judiciary has been to align with the 

principles enshrined in the Constitution of India. 

LGBTQ+ Rights Enforcement through Judicial Directives (2022–24) 

The Supreme Court has reaffirmed its constitutional commitment—above any religious 

dictates—to LGBTQ+ equality. Since Navtej Singh Johar (2018), it has upheld the right to 

choose a partner free from external interference. In 2022, the court sought the government’s 

view on legalizing same-sex marriage, highlighting the pressing need for policy reforms 

grounded in liberty, equality, and dignity. 

Criminal Sentencing Reform Push (2023–24) 

The reform of India’s criminal justice system is a prominent example of judicial activism. In 

recent years, the Supreme Court has increasingly emphasized the need for sentencing reforms 

grounded in the principles of proportionality and rehabilitation. In 2023, a constitutional bench 

reviewed the effectiveness of mandatory death sentences in the Guidelines for Sentencing in 

Death Penalty Cases, urging lawmakers to reassess outdated sentencing guidelines. The Court's 

agenda includes recognizing mental health conditions and the socioeconomic status of 

offenders as mitigating factors, marking a shift from punitive practices that disproportionately 

affect marginalized communities to a more restorative and rehabilitative approach to justice. 

Influence on Uniform Civil Code in Uttarakhand (2024) 

One of the most controversial topics in contemporary Indian jurisprudence is the concept of a 

Uniform Civil Code (UCC). In 2024, the Supreme Court stepped in to address the application 

of unified family laws by offering recommendations in the case of State of Uttarakhand v. State 

of India. Given the case's concerns on the constitutionality and sociological ramifications of a 

UCC, the Court urged the legislature to adopt a balanced approach that respects religious 

diversity while guaranteeing gender equality. 

The Court emphasized the need for legislative changes that promote equal opportunities among 

religious communities, while refraining from mandating a Uniform Civil Code (UCC). This 

intervention highlights the judiciary's crucial role in addressing complex issues involving 

equality, personal laws, and freedom of religion in a multicultural society. 

Comparative Perspective 

Judicial activism is also prevalent in the USA and South Africa. A comparative analysis is 

essential to understand its global dimensions and to identify best practices that may be adapted 

to strengthen judicial accountability and progressive constitutionalism in the Indian context. 

United States: Roe v. Wade to Dobbs 

The United States offers a notable example of judicial activism through its landmark decision 

in Roe v. Wade (1973), which recognized a woman's constitutional right to abortion under the 

right to privacy. By invalidating restrictive state laws, the Supreme Court asserted its role in 

protecting individual liberties against governmental intrusion, illustrating how courts can 

intervene in deeply contentious social and political matters. 

Indeed, judicial activism in the U.S. has faced significant criticism, particularly from those who 

view it as judicial overreach. The Dobbs v. Jackson Women’s Health Organization (2022) 

decision, which overturned Roe v. Wade, marked a major shift—declaring that the Constitution 

does not confer a right to abortion. This ruling returned the authority to regulate abortion to 

individual states, highlighting the dynamic nature of judicial activism and its profound impact 

on shaping and reshaping social policy. 



GLS Law Journal, Vol. 07, Issue 02; July - December 2025 

9 
 

The fluctuating nature of judicial activism in the United States underscores the ongoing tension 

between activism and restraint, often influenced by the Court's ideological composition and 

broader political context. In contrast, India's judiciary has followed a more consistent trajectory, 

especially in advancing social justice and safeguarding fundamental rights, reflecting a stronger 

commitment to constitutional morality and public interest litigation. 

South Africa: Constitutional Court Activism 

Roux’s article on transformative constitutionalism sheds light on South Africa's unique 

approach to its Constitution. (Roux, T., Transformative Constitutionalism and the Best 

Interpretation of the South African Constitution: Distinction Without a Difference? 2009 

Stellenbosch Law Review, 258-285). Constitutional Court of South Africa has emerged as a 

leading force in judicial activism, particularly in the post-apartheid era. Empowered by the 

transformative 1996 Constitution, it has played a critical role in shaping the nation’s democratic 

development. A notable example is Minister of Finance v. Van Heerden (2004), where the Court 

upheld affirmative action policies aimed at remedying apartheid-era injustices, affirming that 

such measures were constitutionally valid even if race-based. 

South Africa’s Constitutional Court has been instrumental in advancing socioeconomic rights, 

including access to housing, healthcare, and education. In Grootboom v. Government of South 

Africa (2000), the Court held that the state's failure to provide adequate housing violated the 

right to dignity. This proactive stance has positioned the Court as a key guardian of social 

justice, encouraging legislative action to combat poverty, inequality, and exclusion. 

The South African experience illustrates how judicial activism can drive social transformation 

in societies emerging from systemic injustice. Rooted in a transformative constitutional vision, 

the Constitutional Court’s proactive role reflects its commitment to rectifying historical wrongs 

while upholding individual rights. 

Lessons for India: Contextualized Activism 

While the United States and South Africa provide notable examples of judicial activism, their 

approaches differ due to unique political, social, and historical contexts. India, with its complex 

sociopolitical structure, has seen judicial activism in areas such as social justice, environmental 

protection, and gender equality. Beyond interpreting the Constitution considering 

contemporary challenges, Indian courts have expanded their focus to address broader societal 

issues. 

India’s judicial activism must be understood within the framework of its own Constitution. 

While the Indian Supreme Court has actively engaged in judicial activism, especially after the 

Emergency, its approach is often constrained by the need to balance judicial intervention with 

respect for legislative autonomy. Although India's Constitution is broad, it provides judges with 

more flexibility in addressing socioeconomic rights compared to South Africa, where the 

Constitution explicitly envisions a transformative approach to justice. 

To maintain judicial consistency while accounting for the potential influence of shifting 

political ideologies, the Indian judiciary should draw lessons from the global context. India's 

judicial activism, focused on defending fundamental rights and achieving social justice, must 

remain anchored in the constitutional ideals. At the same time, it should ensure that its 

interventions are grounded in democratic accountability and in upholding the legal standards. 

Future of Judicial Activism in India 

In the coming years, issues such as internet censorship, surveillance, and the protection of 

individual freedoms in the digital realm may become focal points for India's judicial activism. 

Key areas that will require judicial intervention include the right to be forgotten, data 
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ownership, and the regulation of major internet companies. To safeguard citizens' rights in the 

digital age, the Indian judiciary must proactively shape the future of digital rights. 

The rights of indigenous populations and climate justice are emerging as crucial areas for future 

judicial activism. As climate change accelerates and its effects become more pronounced, the 

need for the judiciary to address issues related to sustainable development, environmental 

protection, and the rights of marginalized groups, particularly indigenous peoples, is becoming 

increasingly important. 

Conclusion 

India’s legal and constitutional landscape has been profoundly shaped by the phenomenon of 

judicial activism. From an era marked by judicial restraint, the Indian judiciary has 

progressively assumed an assertive role in addressing complex and evolving socio-economic, 

political, and environmental challenges. Through transformative jurisprudence, courts have 

expanded the horizons of fundamental rights, safeguarded individual liberties, and reinforced 

the principles of justice, equality, and human dignity enshrined in the Constitution. Seminal 

judgments such as Puttaswamy v. Union of India, M.C. Mehta, and Vishaka v. State of 

Rajasthan exemplify this judicial assertiveness, underscoring the judiciary’s pivotal role in 

promoting social justice and protecting the rights of vulnerable and marginalized communities. 

Judicial activism has also enhanced democratic accountability through innovative mechanisms 

such as suo motu cognizance and the liberalization of locus standi in Public Interest Litigation 

(PIL), thereby democratizing access to justice and institutionalizing judicial redress for 

collective harms. In a rapidly evolving global context marked by technological disruptions, 

climate change, and rising socio-political polarization, the judiciary’s proactive engagement 

remains vital. Areas such as digital privacy, algorithmic governance, environmental justice, and 

the rights of non-dominant groups increasingly require judicial scrutiny to ensure constitutional 

fidelity. 

However, this proactive role must be tempered by judicial prudence. The legitimacy of judicial 

activism is contingent upon its fidelity to constitutional principles and the doctrine of separation 

of powers. While the judiciary must continue to act as a sentinel of rights and a guardian of 

democratic values, it must also exercise restraint to avoid encroaching upon the domain of the 

legislature and executive. The future of judicial activism in India, therefore, lies in striking a 

delicate equilibrium—bold in its defence of constitutional morality, yet circumspect in 

avoiding judicial overreach. 

In sum, as India aspires to build a more inclusive, rights-based, and equitable society, the 

judiciary will remain a cornerstone of constitutional governance. Judicial activism, when 

exercised judiciously, has the potential to catalyse meaningful change and ensure that the 

Constitution remains a living document—responsive to the changing aspirations of the people 

it serves. 


